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Property / Building Management Law

Overview HEA

e The overlapping legal systems for Building Management (EIEY) &Y%

12 & %t)--Common Law and Legislation

o Identify the rights and obligations of the stakeholders (EATEFRHDE Z EFIFO
1%

- Stakeholders: government (BUfT), developers (EZFERT), owners (Z2),
occupiers ({GFAA),manager (&I E]), incorporated owners (ZEF 3722 5H),
architect (B222EM), contractors (F&FER), visitors (F5&), trespassers ((RAE),

members of public (AR AT)
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Property / Building Management Law

Legislation j%&{§l

e Building Mgt Ordinance (Cap 344), FEEY) =T85G

e Buildings Ordinance (Cap.123), ZEZ&40(5451

e Conveyancing and Property Ordinance (Cap 219), Y88 3 5 BA (&5

e Land Registration Ordinance (Cap 128), -1 F 45

e Companies Ordinance (Cap 622), 2>E){§47)

e Control of Exemption Clauses Ordinance (Cap 71), & &l E(FFMF

e Factories and Industrial Undertakings Ordinance (Cap 59)_ T i T A= E45
e Occupational Safety and Health Ordinance (Cap 509)fZ£% e N B (545

¢ Competition Ordinance (Cap 619), FrH5%(7]

e Prevention of Bribery Ordinance (Cap 201), [ LEEEE(RAIZEZE
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Common Law Eii@i% - Contract Law S[Ei%

Agreement between two parties (275 17755%)
e Three factors to be binding (FIZ SN =KEX):
- Offer and Acceptance BAJF#ES

- Consideration Z2J&

- Intent to create legal relation SRR AIEE

e Claim damages EHEEE3{E (monetary, £E_) when breach (1IZ4Y)

e Non-monetary damages (JEEELZBZ(E): specific performance (GRFIE{T
), injunction (Z£%!<),declaration (E¥8H) — need EQUITY (f813£)%), must be
granted by court (RBEREEENES)

e Damages is compensatory (fHE 48
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Common Law E18;% - Tort Law RAEE

. Cause of action (REATEH) without contractual relationship (£S5 =S
{&) includes:

- Negligence (E#72), Nuisance (jZ418), Trespass ({2414), Vicarious Liability (
RS

* Need to establish DUTY of CARE (ZEIEE/E)

e Fault-based (LUBKE(EEER): damages calculation based on

Il

scenario that no fault occurred (i.e. scenario before fault)
e Tort-based statutory offence (LUEHEEZ S EREAY(E(M5):
- Occupier Liability Ordinance ({&FEANEES(E(F5))
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Hong Kong Legal System

Jurisdiction BR)iEEEERE

e Small Claim tribunal (/\NZEEEZEEER): Civil Jurisdiction (EBEEERFEA) < HKS75,000

e District Court (E&18;Z5): Civil Jurisdiction < HKS$3,000,000

e High Court (&554%): Civil Jurisdiction > HK$3,000,000

e Land Tribunal (THBEFER):

- Possession: Landlord and Tenant (Consolidation) Ordinance, ZF EfEZE (425547
- Building Mgt: Building Mgt Ordinance, 2SI ETR{5451 (Cap 344)

- Compensation(B3{&):Payable by Government because of public development (ZZfE)
- Compulsory Sales (583H)

- Appeal: Rating Ordinance (ZfI{5{51), Government Rent (3i7H)

Burden of Proof B258&{E: On the claimant (JR&5)

Standard of Proof E2551Z#E: Balance of probability (B]8EIHERYER)
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Difficulties in Building Mgt ) E5 2458

Disputes arises & ENF

e Identify the power, rights and obligations of the respective parties BEATEIFDEZ
NN

Steps £EE:

1. Search through legal documents which relate to a particular bldg such as the
government lease,assignments, the DMC and any sub-DMC; EiB 8 RBE LR 4

2. Search public records such as deeds and Instruments maintained by Land Register
under Cap 128 and register of incorporated companies under Cap 622; EIEBRIL
ANEXESYELS

3. Check if any legislation which may be applicable like BMO; EIEEHEg; &5

4. ldentify the common law (judge—made) rules (contract or tort) which might confer

rights or imposes obligations on the parties; EIEH 2/
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Land Lease > DMC > BMO (1/3)

Background
A: Government (G) grants lease to Developer (D) with terms; D sells units in undivided
share to the public subject to G's terms under Deed of Mutual Covenant

(BEFERMIBTR] BEH2E, RRENEFRUARTDEIGHE (KBRS ([EEERS

/D
IR)

Land Interests

e Land under s.2 of CPO (CAP 219) (1 HBESS), inter alia:

- any estate (EEZHE), right (FEF), interest (f£2R) or easement (HB1ZHE) in or over any land;
- the whole or part of an undivided share in land (TR ENRECHI 2 ZBEEZ0)

and any estate, right, interest or easement in or over the whole or part of an undivided share
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Land Lease > DMC > BMO (2/3)

* DMC is a fundamental document governing building management in Hong Kong, operating
alongside the Building Management Ordinance (Cap 344)

* A Deed of Mutual Covenant ("DMC") is an agreement under seal.lt binds all owners of a multi-unit
or multi-storey building.It basically sets out rules to regulate the rights and liabilities of co-owners.
Covenants govern the relationship between the developer, co-owners (F£[@23F) and manager
with respect to the tenancy of undivided shares and management of the building, subject to BMO
(Cap 344)

* Parties: developer, first purchaser of a unit, and management company (if appointed).Even owners
who did not sign are directly bound. DMC covenants enforceable against successors in title

* Binding force over all owners, incorporated owners, manager, tenants and users. Relevant parties
can take legal action against violators.Remedies include: damages against losses, injunction order,

and declaration concerned
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Land Lease > DMC > BMO (3/3)

Building Management Ordinance (Cap 344)
o SHIER - MRS

° "ﬁ = =y
g 37
° Ivﬁ _ D

« SBVER - EIERE TN EEARNEE

* SBVIER - IAERYEE

° %\"Aﬂls . /;\g

o BVIIEL - B

* BVIIER BRI L ER RIS A B

o fiizR 1-11
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BMO v DMC v Building Maintennance (1/2)

[ Home Affair Department

v

BMO

E EEEEE
BEAT $E

2

[ Other Ordinance

Schedule 7/8 BMO
mEEER
KEHEE
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Lands Department LACO }

Y

DMC

SRR - B—RE
QBN

2

Sub-DMC }
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https://www.buildingmgt.gov.hk/en/Policy_and_Legislation/3_5.html

BMO v DMC v Building Maintenance (2/2)

DISCUSSION

Lands Department--DMC Approval

Home Affair Department -- Administrator for Cap 344 (effective 13.7.2025)
[Major Amendment : Type 1 /Type 2 Procurment & Large -scale
Maintenance]

e |ssues: Water Seepage / Falling Canopy / Unauthorised Buliding Work / Fire Safety,
External Wall

e Replacement; Lift, Elevator, Water Tank, Pipe, Water Membrance
e Urban Renewal Authority --- Finance
e Building Department / Fire Service Department /others ---Regulators

e |ICAC / Competition Commission--Law Enforcement

HKIE / HKIA / HKIS - Consultant / Contractor
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Settlement of Disputes SHimfiF iR A

LITIGATION 334
Cost pi7As: Cost P4~ : Cost A :

Can reduce costs,

High-cost; not Extremely low-

depending on

always within cost.

scope of discovery,

control; difficult .
time limits etc.

to predict. Worst case: as

expensive as
litigation with no
appeal rights.
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Settlement of Disputes SHimfiF iR A

LITIGATION s/:2 ARBITRATION {hEg MEDIATION 3%

Adversarial Adversarial
FIE: I lE:

Highly As adversarial as
adversarial. litigation.
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Adversarial
ST
Negotiation
aided by neutral
third party;
shuttle
diplomacy.
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Settlement of Disputes SHimfiF iR A

LITIGATION s/:2 ARBITRATION {hEg MEDIATION 3%

Procedure

2% : Parties
may select

Procedure Procedure
2% : Rules 2% : Parties
govern may (within
procedure, little limits) select
flexibility; can procedures,
take on life of its = timing; rules of
own. selected
Institution
govern in

default.
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procedures.
Virtually
unlimited
flexibility.
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Settlement of Disputes SHimfiF iR A

LITIGATION s/:2 ARBITRATION {hEg MEDIATION 3%

Discovery F&15 Discovery ;515

Virtually unlimited Discovery rights

discovery rights
v depend on rules

(documents,

. . selected &
mterrogatorles,

depositions, expert arbitrator
reports). discretion. Think

about whether
you will want
discovery.
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Discovery ;515 :
Parties may select
procedures for
disclosure of
positions,
evidence. Also
think about it as
two-way.
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Settlement of Disputes SHimfiF iR A

LITIGATION s/:2 ARBITRATION {hEg MEDIATION 3%

Decision EgiR : Decision EgiR : Decision EgiR :

Generalist judge @ Can select Parties may
or jury decides. arbitrators with select mediator
Judges vary. special expertise  with expertise;
to decide. usually no
"decision."
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Settlement of Disputes SHimfiF iR A

LITIGATION s/:2 ARBITRATION {hEg MEDIATION 3%

Governing lBIfl: Governing JBf: Governing i@ :

Facts, law and Party-selected Usually no

precedent govern standards can "decision" or

decision, remedies (within limits) "award," only

and awards. govern decision,  agreement vs. not.
remedies and Parties can agree
awards (e.g. to give mediator
choice of law, Solomonic power.
business

standards).
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Settlement of Disputes SHimfiF iR A

Remedies ;I&,,:. - | Remedies ¥;: Remedies J&,,q :
All legal remedies Parties can limit Outcome not

available but not = or expand limited to legally
necessarily arbitrator's available

creative or authority to remedies; parties
pragmatic award remedies & can craft pragmatic
business certain damages, solutions that no
solutions. e.g. punitive Court or arbitrator
Win/lose. damages, would impose.

sanctions. Win/win.
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Settlement of Disputes SHimfiF iR A

LITIGATION s/:2 ARBITRATION {hEg MEDIATION 3%

Appeal L3R Appeal L5Rk:
Broad rights of Final & binding;

appeal from an extremely
adverse limited grounds
judgment. to vacate or

modify award.
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Enforce #1117
Outcome is by
agreement; this
should always
be made an
enforceable
contract.
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Settlement of Disputes SHimfiF iR A

The End and Thank You

Q&A Session
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